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I. INTRODUCTION

I . The Commission has under consideration: (1) our
decision in Holiday Broadcasting Company, 10 FCC Rcd
4500 (1995) (Holiday), where we granted the renewal ap-
plications for Stations KDYL/KSFI-FM. Salt Lake City,
Utah. subject to reporting conditions and an $8.000 for-
feiture. and granted the assignment application for Station
KRSP-FM: (2) a petition for reconsideration of that de-
cision filed by the Idaho/Nevada Utah State Conference of
Branches of the NAACP ("NAACP"):' and (3) an opposi-
tion filed by Simmons Family. I[nc.. licensee of Stations
KDYL KSFI-FM  ("Simmons") and parent company of
KRSP. Incorporated. assignee of Station KRSP-FM.* For the
reasons that follow. we deny the petition.

' Although Holiday addressed the renewal applications of 1wo
other radio stations. the NAACP's petition for reconsideration
concerns only the qualificatons of Simmons Family, Inc. as

II. BACKGROUND

2. In Holiday, we reviewed the equal employment op-
portunity program of the licensee of Stations
KDYL/KSFI-FM and concluded that the licensee had en-
gaged in some efforts to recruit minorities during the li-
cense term. However, because the licensee had not engaged
in consistent recruitment efforts, and failed to self-assess
adequately, we granted the renewal applications subject to
reporting conditions and a Notice of Apparent Liability for
$8,000. In that Order we also granted the application to
assign the license of Station KRSP-FM from Holiday
Broadcasting to KRSP, Inc. KRSP Inc. is a subsidiary com-
pany of Simmons Family, the licensee of KDYL/KSFI-FM.
Holiday, 10 FCC Rced at 4504.

3. In support of its petition for reconsideration, the
NAACP argues that the Commission erred by not consider-
ing Simmons’ failure to adhere to its EEO program as
evidence of discrimination. The NAACP notes that for two
years after the petition to deny the renewal applications
was filed, the licensee reported no minority full-time em-
ployees. Further, the NAACP asserts that the Commission
did not consider its argument that the licensee’s explana-
tions of its obstacles in recruiting minorities are suggestive
of discriminatory intent. Specifically, the NAACP refers to
the licensee’s statements that its nostalgia and light rock
formats "have a reduced appeal to the younger demogra-
phic segments from which entrance-level minorities would
most likely come”, and that its pay scales are comparatively
lower than those of other stations in the market. Finally.
the NAACP contends that the record in this case is "virtu-
ally identical” to the facts of The Lutheran Church/Missouri
Svnod, (KFUO/KFUO-FM) 9 FCC Rcd 914 (1994)
(Lutheran). The NAACP states that in Lutheran, the li-
censee also argued that it experienced difficulties in attract-
ing minority applicants because of its format. and the
Commission found that the licensee had an ineffective
EEO program.  The  renewal applications  of
KFUO/KFUO-FM were designated for hearing.

I11. DISCUSSION

4. Reconsideration is appropriate where the petitioner
shows either a material error or omission or raises addi-
tional facts not known or not existing until after the peti-
tioner’s last opportunity to present such matters. See
WWIZ, Inc., 37 FCC 685, 686 (1964), aff'd sub nom.,
Lorain Journal Co. v. FCC, 351 F.2d 824 (D.C. Cir. 1965),
cert. denied, 383 U.S. 967 (1966); 47 C.F.R. § 1.106(c).
Applying this standard. we conclude that reconsideration is
not warranted in this case. The NAACP has not provided
any additional facts that were not known or not existing
until after its last opportunity to present such facts. More-
over. we find unpertuasive its argument that the decision
in Holiday constituted material error.

5. We find to be without merit the NAACP’s argument
that the licensee’s equal employment opportunity program
warranted designation of its renewal applications for hear-
ing. Section 309(e) of the Communications Act of 1934, as
amended. 47 U.S.C. § 309(e), requires designation for hear-
ing only where there is a substantial and material question
of fact as to whether it would be in the public interest to

licensee of KDYL/KSFI-FM, and as parent of the assignee of
KRSP-FM.
© Simmons paid the forfeiture in full.
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grant the renewal application. See Astroline Communica-
tions Co. v. FCC, 857 F.2d 1556 (D.C. Cir. 1988). It is
undisputed that the licensee contacted general and minor-
ity recruitment sources, received minority referrals, and
interviewed a minority applicant for a full-time position.
Further. our primary focus is on the licensee’s EEO ef-
forts, and our EEQO rule does not require licensees to hire
or employ a specific number of minorities. See Amendmen:
of Part 73 of the Commission’s Rules Concerning Equal
Employment Opporunity in the Broadcast Radio and Televi-
sion Services, 2 FCC Rcd 3967 (1987). Thus, there was no
evidence of discrimination, and the licensee was correctly
found to be qualified, despite deficiencies in its EEO pro-
gram. Accordingly, there is no substantial and material
question of fact compelling a hearing. See Florida State
Conference of Branches of the NAACP v. FCC, 24 F.3d 271.
273 (D.C. Cir. 1994) ( Florida) (A statistical disparity is not
sufficient evidence by itself to force a hearing).

6. We disagree that Lutheran requires designation of the
instant applications for hearing. In finding that a sanction
was warranted against KDYL/KSFI-FM, we rejected the
licensee's claims that the stations’ formats and pay scale
justified their poor EEO record. In Lutheran, as in nu-
merous other cases, we rejected arguments based on format
as well. See, e.g. Certain Broadcast Stations - Staie of Louisi-
ana, 7 FCC Rcd 1503 (1992); Applications of Certain Broad-
cast Stations in the Florida Area, 5 FCC Rcd 5683 (1990);
Certain Broadcast Stations Serving the State of Texas, 4 FCC
Red 6685 (1989); Ohio and Michigan License Renewals, 3
FCC Rcd 6944 (1988). In Lutheran, we found that the
requirements of "classical music expertise” and Lutheran
training were vague and unascertainable. thus having a
direct adverse impact on Blacks. Indeed., the evidence
raised the question of whether the requirements were bona
fide. Despite the specialized formats. the Commission
found that not all of the positions at KFUO/KFUO-FM in
fact required classical/religious training and not all of the
persons in those specialized jobs had the requisite training.
The licensee in Lutheran made no attempt to recruit mi-
norities who did have the desired training. and urged that
evaluation of its EEO efforts be based on the alleged
unavailability of minority applicants with the desired train-
ing. Also. we concluded that the licensee in Lutheran vio-
lated our EEO rule by failing o recruit based on its
agreement with Concordia Seminary to employ Seminary
students and their spouses. Finally, we specified a misrepre-
sentation issue in Lutheran.

7. The facts of Lutheran are not analogous to the record
in Holiday. In Holiday, the licensee did not specify any
format or religious training as the hasis for a job require-
ment. In addition. KDYLKSFI-FM's alleged difficulties
with  recruiting minorities were based on actual
recruitment efforts, and the licensee did not use any statis-
tics in an effort to limit the potential number of available
minority applicants. Finally. there was no evidence suggest-
ing misrepresentation in Holiday.

8. The EEO record in Lutheran was not the sole basis for
designating that renewal application for hearing. See,
Lutheran; Florida. In any event, we disagree that the EEO
record of KDYL/KSFI-FM is virtually identical to the EEO
record presented in Lutheran. In Lutheran, Station
KFUO(AM) failed to recruit for 50% of 14 vacancies. and
KFUO-FM failed to recruit for 78% of 18 vacancies. In-
deed. the licensee in Lutheran began to recruit only after its
renewal applications and EEO programs were questioned.
In the instant case. the licensee established stronger

recruitment efforts during its license term than did
KFUOQ/KFUOQO-FM. Specifically, we found that the licensee
of Stations KDYL/KSFI-FM recruited for 14 (88%) of 16
vacancies throughout the license term. Consequently, the
NAACP’s reliance on Lutheran is misplaced.

IV. CONCLUSION

9. Upon review of the NAACP’s petition for reconsider-
ation and the licensee’s opposition, we find that reconsider-
ation is not appropriate here. The NAACP failed to show
additional facts not known or not existing until after its last
opportunity to present such facts. In addition, although the
NAACP argued material error in Holiday, for the above-
stated reasons we do not find that argument persuasive.
Accordingly, the NAACP petition for reconsideration is
denied.

V. ORDERING CLAUSES

10. Accordingly, IT IS ORDERED, that the Petition for
Reconsideration filed by the Idaho/Nevada/Utah State Con-
ference of Branches of the NAACP IS DENIED.

11. IT IS FURTHER ORDERED. that the Mass Media
Bureau send by Certified Mail — Return Receipt Requested
-- copies of this Memorandum Opinion and Order to Holi-
day Broadcasting Company, KRSP. Inc.. Simmons Family,
Inc.. and the NAACP.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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I. INTRODUCTION

1. We initiate this proceeding and issue this Order and Notice of Proposed Rule

Making (Notice) to propose improvements and clarifications to our equal employment
opportunity (EEO) requirements and to propose guidelines for imposing forfeitures for
violations of those requirements. We emphasize that compliance with our EEO Rule and
policies must be observed by all broadcast licensees. We are concerned, however, that our
EEO requirements may unnecessarily burden broadcasters, particularly licensees of smaller
stations and other distinctly situated broadcasters, and therefore propose changes to our Rule
and"bolicies to provide relief to such broadcasters. We solicit comment on these proposals.

2. We also invite comment on our proposed gmdehnes for imposing forfeitures for

EEO violations. In our 1994 EEQ Policy Statement,' we established non-binding guidelines
for assessing forfeitures for violations of the Commission’s broadcast EEO Rule.
Subsequently, the U.S. Court of Appeals for the District of Columbia Circuit vacated the
Eorfeiture Policy Statemen,” after which the EEO Policy Statement was patterned, because it
was not put forth for notice and comment.> However, the court expressed no opinion on the
substance of the guidelines contained in the Forfeiture Policy Statement. Given the

analogous natures of our EEQ Policy Statement and the Forfeiture Policy Statement, we
hereby officially vacate the EEO Policy Statement. We seek comment on the EEO forfeiture
guidelines proposed herein. In our view, adoption of these guidelines will provide
broadcasters with a greater degree of predictability and certainty with respect to sanctions
that may be imposed for violations of our EEO requirements. In addition, we anticipate that
use of the guidelines will facilitate our resolution of EEO cases.

II. BACKGROUND

A. History of EEO Enforcement

3. The Commission’s broadcast EEO requirements serve two objectives: to promote

EEQ__LMU es, 9 FCC Red 929 (1994) (EEQ_EhﬂLSB!smsm)

? Policy Statement. Standards for Assessing Forfeitures, 6 FCC Red 4695 (1991), recon.
denied, 7 FCC Red 5339 (1992), revised, 8 FCC Red 6215 (1993) (Forfeiture Policy

Statement).
3 United States Telephone Association v. FCC, 28 F.3d 1232 (D.C. Cir. 1994) (USTA).

2
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4. The Commission implemented a formal rule against employment discrimination in
1969.5 In response to arguments from the broadcast industry that its EEO policy could not
be effectively implemented by relying solely upon individual complaints, the Commission
adopted a companion requirement that stations establish, maintain and carry out a positive
continuing program designed to assure equal employment opportunity in every aspect of
station employment. Subsequent to 1969, the Commission added women to the minority
groups already covered by the EEO Ruie.” These core requirements have continued largely
unchanged and remain in effect today. The Commission later extended these rules to cable
television systems and Congress made those requirements statutory in 1984.% In 1992, :
Congress directed the Commission to bolster broadcast EEO enforcement by conducting mid-
term review of broadcast television stations and endorsed the EEO Rule and forms by
prohibiting the Commission from amending them as they pertain to television licensees and
permittees.’

5. The Commission’s EEO Rule was indirectly endorsed by the United States
Supreme Court in NAACP v. Federal Power Commission.'® The Court there, in striking
down similar regulations enacted by the Federal Power Commission (FPC) as duplicative of
Equal Employment Opportunity Commission regulations and in excess of the FPC’s statutory
mandate, favorably contrasted the FCC’s regulations. The Court observed that the
Commission’s broadcast EEO rules could "be justified as necessary to enable the FCC to
satisfy its obligation under the Communications Act of 1934, 48 Stat. 1064, as amended, 47
U.S.C. § 151 Et Seq., to ensure that its licensees’ programming fairly reflects the tastes and

3 529,73 680 and 73. m 32 FOC 2d 708 (1971)

$ See Cable Communications Policy Act of 1984, Pub. L. No. 98-549, 1 et seq., 98 Stat.
2779 (1984).

% Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-
385, 106 Stat. 1460 (amending the Communications Act of 1934 and codified at 47 U.S.C. §
151, et seq.) (hereinafter "1992 Cable Act”). 47 U.S.C. § 334. The 1992 Cable Act also
expanded the reach of the Cable EEO provisions to make them applicable to multichannel - -
video programming distributors. The proceeding we initiate herein is limited to EEO
requirements applicable to broadcast stations. Changes to our EEO rule for cable entities
are beyond the scope of this rule making.

10 425 U.S. 662 (1976).
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viewpoints of minority groups.”'! The EEO Rule is not intended to replicate federal and
state antidiscrimination laws but rather to advance the Commission’s unique program

diversity-related mandate.

6. The Commission reaffirmed the purpose of its EEO rules and policies as recently
as 1994 in an EEO Notice of Inquiry.’? The Commission stated that "the overriding goal
underlying our EEO rules is to promote program diversity."'* The Commission again noted
that the rules enhance access by minorities and women to employment opportunities in
broadcasting to ensure that broadcast programming more accurately reflects the views and
interests of all members of a broadcaster’s community of license.

B. Present EEO Orc t

7. The Commission uses an efforts-based approach to assessing EEO compliance. '
We do not require that the proportion of minorities or women empioyed equal their presence. .
in the labor force or even that any certain percentage of an entity’s staff be composed of
minorities or women." Instead, we focus on the station’s equal employment opportunity
program, its consistent efforts to contact sources likely to refer qualified female and minority
applicants and seif-analysis of its outreach program. The objective of our efforts-based

"1d. at 670, n.7.

Docket No. 94-34, 9 FCC Red 2047 (1999) @ngmm ‘

P 1d. at 2047.

“47CI-‘R §732080 &WWW

Rules Concerni

Services, 2 FCC Rod 3967 (1987), See also 4 FCC
Red 1715 (1989) (request for clarification by the National Association of Broadcasters).

15 See 47 C.F.R. § 73.2080; Certai st Stati i iti
State of Louisiana, 7 FCC Red 1503, 1505(1992)(holdmgthatsnuonthatd1dn0thxre
minorities complied with EEO rule based on recruitment efforts); Radio Seawayv. Inc., 7
FCC Rcd 5965, 5968 (1992) (holding that station that hired minorities but failed to actively
recruit minorities placed "undue emphasis on meeting our processing guidelines” and

therefore, imposed reporting conditions). Se¢ also
FCC, 24 F.3d 271 (D.C. Cir. 1994) (stating that the Commission’'s EEO rule does not

require minority employment to meet numerical goals); Certain Broadcast Stations Serving
Communities in the Miami, Florida Area,

y.

5 FCC Rcd 4893, 4894 (1990) ("failing to meet
the Commission’s processing guidelines does not in and of itself demonstrate the ‘inadequacy

of a licensee’s EEQ efforts. . . . [tjhe Commission instead focuses on a station’s overall
efforts to recruit, hire and promote minorities”).
5
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program is to increase the pool of qualified female and minority candidates from which a
licensee or regulatee can then select the best qualified applicant, without regard to gender,

race or ethnic origin.

8. Broadcast licensees must establish and maintain an equal employment opportunity
program designed to provide equal employment opportunities for minorities and women in all
aspects of their employment policies and practices.® Broadcast stations with five or more
full-time employees are required to file a "Broadcast Equal Employment Opportunity
Program Report” (Form 396) as part of their renewal application. This Report requests

.y .. = s8eneral information concerning the recruitmen: and hiring practices of the licensee during the - -~ - -~
renewal year, j.e., the 12-month period prior to the filing of the renewal application. The
information requested includes: examples of recruitment sources contacted to attract
minority and female applicants; the number of minority and female referrals received from
these sources; and the number of overall and upper-level hires'” and promotions occurring at
the station. Licensees also are required to file a Broadcast Station Annual Employment
Report (Form 395-B) on a yearly basis.'* This report requests data regarding a station’s
workforce profile for a two-week payroll period, broken down by full and part-time status,
job category, gender, and race or ethnic origin.

9. As noted above, when we review a broadcaster’s compliance with our EEO Rule
at renewal time, our primary focus is on the licensee’s overall efforts. Our efforts evaluation
is a two-step process. The first step is a review of the station’s EEO program filed as part
of the renewal application, including, inter alia, the recruitment sources.listed, the number of
minority and female referrals received, and the licensee’s analysis of the effectiveness of its
EEO efforts. We also review any final determinations of complaints filed with govérnment
agencies and/or courts established to enforce nondiscrimination laws, and any petitions to

deny or informal objections filed against the renewal.

10. "Also as part of the first step of our review, we compare the composition of the
station’s workforce, as reported in its Annual Employment Reports filed during the license

16 See 47 C.F.R. § 73.2080. The EEO compliance of broadcast stations is reviewed at
renewal time, once every five years for television stations and once every seven years for
radio stations. See 47 C.F.R. § 73.1020(a). We note that the Telecommunications Act of
1996, P.L. 104-104, 110 Stat. 56, (1996), authorizes the Commission to extend these terms
up to eight years. This change has yet to be implemented. In addition, pursuant to
provisions adopted in the 1992 Cable Act, we also conduct mid-term reviews of broadcast
television station licensees for EEO compliance. 47 C.F.R. § 73.2080(d).

'7 Upper-level hires include hires for the top four of the nine job categories listed on
Broadcast Station Anmual Employment Reports: Officials and Managers, Professionals,
Technicians, and Sales Workers.

'# See 47 C.F.R. § 73.3612.
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term, with the relevant labor force'® to determine whether our processing guidelines are met.
The processing guidelines are applied as follows: stations with five to ten full-time
employees meet the guidelines if the proportion of minority and female representation on
their overall staffs is at least 50% of that of the relevant labor force, and on their upper-level
staffs is at least 25% of that of the relevant labor force. Stations with 11 or more full-time
employees meet the guidelines if the proportion of minority and female representation is at
least 50% of that of the relevant labor force for both overall and upper-level job categories.
These guidelines are used as one of several screening tools for helping determine the stations
whose EEO programs might require further investigation. In no situation are a station’s
efforts found to be unsatisfactory or is it found to have violated the EEO Rule simply: 3=

because it does not meet the processing guidelines.

11. If the first step of review indicates that the station’s EEO efforts are
satisfactory, the station is found to be in compliance with our EEO Rule. If our initial
analysis indicates that a station’s EEO efforts may be unsatisfactory, it is subject to a second,
more detailed level of analysis. This analysis usually includes a request for additional
information.” We review the station’s response to our inquiry as well as relevant pleadings
to determine if, among other things, the station notifies sources of minority and female
referrals when vacancies occur and engages in continuous self-assessment of its EEO
program. If we find that a broadcast station has not complied with the Commission’s EEO
Rule, we may impose a variety of remedies, such as reporting conditions, and sanctions,
such as renewal for less than a full term, and/or forfeiture. Alternatively, if the facts so
warrant or a substantial and material question of fact as to the basic qualifications of the
licensee exists, the Commission will designate the renewal application for hearing to

' Generally, the relevant labor force area for evaluating a station’s employment profile
is the Metropolitan Statistical Area (MSA) in which the station is located. If the station is
not within an MSA, we refer to county statistics.

2 For each job filled during the period under review (usually the last three years of the
license term), the request typically asks for: the title and job classifications (based on
classifications set forth in Form 395-B) of the position; the date the position was filled; the
number, gender, race or ethnic origin and referral source of applicants and interviewees;
whether the job was part-time or full-time; the gender and race or ethnic origin of the
successful candidate; the recruitment sources contacted; and the number, race or ethnic
origin, and gender of referrals received from each recruitment source. For an example of a
satisfactory response to this request, see Appendix C, infra. Such a format is also ideal for
recordkeeping, enabling a licensee to easily self-assess the results of its recruitment efforts.
In addition, we request a list of all full-time employees, showing job title, job classification,
gender and race or ethnic origin ranked from highest to lowest paid.

7
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determine whether renewal of license should be granted or denied.?

12. As stated previously, in our 1994 EEQ Policy Statement, we established non-
binding guidelines for assessing forfeitures for violations of the Commission's broadcast EEO

Rule. The Policy Statement provided guidance on what circumstances may lead to such
a forfeiture; established the base forfeiture amount for violation of the broadcast EEO Rule
as $12.500; described upward and downward adjustunent criteria and factors warranting
short-term renewal; and described the circumstances that could occasion designation for
hearing. Subsequently, the U.S. Court of Appeals for the District of Columbia Circuit
vacated the- Egrfaiturg Holicy Statement, after which the EEQ Policy Siatgmen: was
patterned, because it was not put forth for notice and comment.2 However, the court
expressed no opinion on the substance of the guidelines contained in the Forfeiture Policy
Statement. Given the analogous natures of our EEO Policy Statement and the Forfeiture
Policy Statement, we officially vacate the EEO Policy Statement in this Notice.” Since the
USTA decision, the Commission has employed a case-by-case or precedential analysis in its -
EEO decisions and we shall continue this approach until new guidelines are adopted.

13. In Adarand Constructors. Inc. v. Pepa, the U.S. Supreme Court heid that all

racial classifications imposed by the federal government are subject to a strict scrutiny
standard of judicial review.” Under strict scrutiny, a racial classification imposed by the
federal government must be narrowly tailored to further a compelling governmental interest.

Examples of cases wherc thc Commlssnon dsxgnated renewal applications for hearing
include Appli o~y 7

| , 7 FCC Red 5638 (1992); Application of
WXBM, Inc. F MMM@MMMM 6 FCC Red

4782 (1991).

2 USTA. Subsequent to the USTA decision, the Commission issued a Notice of
Proposed Rule Making requesting comment from the public concerning the guidelines set

forth in the W. The Commission’s Forfeityre Policy Statement and

Rcd 2945 ( 1995)

2 We note that Petitions For Reconsideration and Clarification, as well as other rejated
pleadings, were filed in response to the EEOQ Policy Statement. Because we are vacating the

EEO Policy Statement in this Notice, these pleadings are dismissed as moot. Our proposed
disposition of the cases decided using the EEO Policy Statement is discussed, infra.
%115 S. Ct. 2097 (1995).

Z1d. at 2113.
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14. Haley, Bader & Pous P.L.C. filed a Petition for Rule Making, dated August 18,
1995, (Haley, Bader Petition)® in which it requested that the Commission initiate a rule
making "to review, and as necessary, revise or rescind its rules. procedures, policies and

guidelines for promoting equality of employment opportunity in the broadcast industry .

in light of Adarand."?” The Petitioner argues that the Commission must justify its EEO
program under Adarand s two-prong strict scrutiny standard -- whether the requirements
serve a compelling governmental interest and are narrowly tailored to achieve that interest.

. . :-_15. Because the Commission’s EEO program is an effosis-based approach that does
not mandate that broadcasters employ any person on the basis of race, we conclude that
Adarand does not implicate our EEQO program and, therefore, the Commission’s EEO
program need not be evaluated under the strict scrutiny standard. Our reading of the scope
of the Adarand decision is consistent with the interpretation of the case by the Depanmem of

Justice (DOJ). An analysis of the Adarand decision by DOJ states:

Mere outreach and recruitment efforts . . . typically should not be
subject 10 Adarand standards. Indeed, pom-[&shmnnd_v_LAA:m
Co., 488 U.S. 469 (1989)] cases indicate that such efforts are
considered race neutral means of increasing minority opporwunity. In

some sense, of course, the targeting of minorities through outreach
and recruitment campaigns involves race-conscious action. But the

objective there is to expand the pool of applicants or bidders to inciude
minorities, not to use race or ethnicity in the actual decision. If the
government does not use racial or ethnic classifications in selecting
persons from the expanded pool, Adarand ordinarily would be
inapplicable.®

Accordixigly,'we disagree with the views expressed in the Haley, Bader Petition, but request
comment on these views, as well as our own.

III. DISCUSSION

16. In this Notice, we seek comment on how to improve our EEO Rule and policies
to afford relief to licensees and permittees of small stations and other distinctly situated

% This petition will be associated with all comments and reply comments filed in
response to this Notice and, like them, available for public inspection as discussed ipfra.
77 Haley, Bader Petition at 1.

28 Memorandum to All Agency General Counsels from Walter Dellinger, Assistant
Attorney General, Office of Legal Counsel, United States Department of Justice, at 7 (June

28, 1995) (footnotes omitted).
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broadcasters without undermining the effectiveness of the program. We note that
broadcasters have expressed concerns that stations with small staffs or that are located in
small markets have particular difficulty attracting and retaining minority employees because
they have limited resources and difficulty competing for talent with larger stations in bigger
markets.?® We also note that parties have indicated the important role that these stations piay
with regard to minority applicants’ initial entry into the communications industry. This
Notice seeks comment on what measures, if any, should be adopted in response to these
concerns and how they can be implemented. Our goal in this regard is to maintain EEO
requirements that are not unduly burdensome for such stations and, at the same time, ensure
an effective EEO enforcement program for the broadcast industry. More generally,-weX=-
invite comment on ways to streamline the operation of the EEO Rule for ail broadcasters

without diminishing its effectiveness.

17. We invite comment on several specific proposals set forth beiow — including
severak alternatives that would reduce qualifying stations’ recordkeeping and filing
obligations; new options for stations to establish adequate recruitment efforts, such as
participation in joint recruitment programs or other cooperative efforts; and a revised test for
the use of alternative labor force data by stations that believe their efforts should be judged
by comparison with labor forces other than the relevant MSA. We encourage commenters (0
submit any other proposals that would. minimize any undue paperwork burdens for ail
broadcasters while maintaining effective industry EEO oversight.

18. In this Notjce, we.also seek comment on EEO forfeiture guidelines, fashioned

after those articulated in the EEO Policy Statement, which we here propose to incorporate
into our rules. The proposed guidelines will provide guidance as to what circumstances may
lead to the imposition of certain remedies or sanctions when a violation of the broadcast EEO

Rule has occurred. In our view, adoption of these guidelines will provide broadcasters with
a greater degree of predictability and certainty with respect to sanctions that may be imposed
for violations of our EEO requirements. In addition, we anticipate that use of the guidelines
will facilitate our resolution of EEO cases. We solicit comment on this proposal.

A. Regulatory Streamlining Proposals

19. In the EEO Notice of Inquirv, we asked if there was a way to decrease the
administrative burdens our EEO Rule placed on broadcasters while maintaining the

effectiveness of our broadcast EEO enforcement.® In response, a number of broadcasters
expressed the view that the present administrative requirements, in terms of the time and

Rules, MM Docket No. 94-34, 9 FCC Red 6276, 6305 (Eﬁp_mm
% EEO Notice of Inquiry, 9 FCC Red at 2051.
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money spent recruiting and recordkeeping, were burdensome and should be reduced.’ In
this section, we set forth proposals for reducing the filing and recordkeeping requirements of
stations that, based on certain criteria discussed below, may quaiify for the proposed
reductions. We also present several other proposals that wouid decrease the EEO
recordkeeping requirements for all broadcasters.

20. In response to the EEO Notice of Inquiry, some broadcasters expressed concerns
that their small staff size and/or operation in a small market may prevent them from
attracting and retaining minority employees. In our EEQ Report, we summarized the reasons
cited by broadcasters for gdifficuities recruiting minorities, including "low salavies and
availability of mostly entry level positions; competition with communications companies in
larger markets and/or with larger staffs and other local employers; and limited financial,
personnel, and time resources available for recruiting."? We stated in the EEQ Report that
we might consider such factors as population and staff size, as well as the percentage of
minorities in the labor force, as appropriate areas to examine more fully in future
enforcement actions.”> Below, we present a range of alternatives that is not intended to be
exclusive. We request comment on the following proposals as well as any additional
suggestions on how we might achieve these objectives. In addition, we request comment as
to when these proposals, if adopted, should take effect.

21. In our attempt to restructure our Rule and policies to provide relief to certain
broadcast licensees and permittees, we must establish which category or categories of stations
warrant the relief afforded under the specific proposals described herein. Accordingly, we
request comment on the various qualifying factors set forth below:

a. Should a qualifying factor for relief be staff size, on the
assumption that stations with small staffs have few hiring
opportunities, and limited financial, personnel and time
resources available for recruiting? If so, what size staff would
be considered sufficient for relief — 10 or fewer full-time
employees or another grouping? In their comments, parties
should address the impact any given cut-off would have on our
EEO abjectives considering the number of stations and
employees that would be affected.®

% EEQ Report, 9 FCC Red at 6307.
2 1d. at 6305.

B Id. at 6315.

M The total number of broadcast stations subject to our EEO Rule in 1994 was 13,230.
According to data compiled from licensees who filed the Commission’s 1994 Broadcast

Annual Employment Report (FCC Form 395-B), it appears that 4,239 of these stations report
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b. Should a qualifying factor be market size, because, as some
have suggested, stations located in small markets may have
difficulties competing for employees with stations in larger
markets, which can offer higher salaries and greater career
opporwunities? If so, what size market should be considered
sufficient to qualify for relief and how should it be measured--
by population, national market ranking (Arbitron or Nielsen) or
an alternative standard?

: i e wcafr... Should a qualifying factor be the size ¢ 5. *n 14, menty labor
' force, on the assumption that it is difficult to aftract minorities

in an area with a small minority labor force. If so, what
percentage of minorities in the labor force should be considered
sufficient? We recognize that the concerns identified by
broadcasters regarding this factor may not necessarily apply to
the recruitment of women, given that women typically represent
about half the labor force of every market regardless of size.

- We solicit comment on what effect, if any, this would have on
the type of relief granted based on this factor.

22. Finally, commenters should address the possibility of adopting a standard that
combines any of the above-cited factors. We also ask commenters, when justifying their -
positions, to provide empirical data whenever possible on the number and percentage of
stations and station employees that would be affected by theii: proposals.

<5 © 23. In the event that we decide that a certain category of stations warrants relief from

EEO filing and recordkeeping requirements, there are several possible ways the Commission
canld pravjde this relief. One approach would be to require qualifying stations to file only
the first page of Form 395-B and Form 396-A,% and the {irst two pages of Form 396,

having fewer than five employees. The number of employees at those stations is unknown -
because those licensees are not required to complete the poruons of the report regarding full
and part-time status, job category, gender, and race or ethnic origin. The total number of
employees in all jobs at the remaining stations is 1:15,645, «{ which 58, 099 (39.9%) are
women and 26,796 (18.4%) are minorities. The 1994 broadcast data further indicate that
there are some 2,445 stations (18.5% of the total) which employ five to ten persons. Those
stations report approximately 14,068 overall employees, including 5,261 females and 1,866
minorities. For the 1,554 stations (another 11.7% of total) which réport employment of
between 11 and 15 persons, a total of 13,570 employees were rcported including 5,292

females and 1,617 minorities.

35 Form 396-A is the Broadcast Equal Employment Opporwunity Model Program Report.
It is a required filing for applicants for broadcast construction permits, transfers of control
and assignment of licenses and requests such information as what organizations and
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certifying that they meet the criteria for relief. Such stations would be exempt from EEO
reporting and recordkeeping requirements as are stations with fewer than five employees
under the present EEO rules.*® Thus, they would no longer be required to provide
information regarding their employment profiles, EEO program efforts and results. In
addition, under this approach, we would propose to reduce or eliminate recordkeeping
requirements. We emphasize that under this proposal licensees and permittees of eligible
stations would still be required to comply with our EEO Rule and policies.” We invite
comment on this approach. We specifically request comment on whether these stations
would be disadvantaged by the lack of recordkeeping requirements. By what mechanism

s i 52 could 2 broadcaster, exempt from recordkceving wig, "wionis, demonstrate its compliance, ;‘-i? fos-sbe -

" "with the EEO Rule in the event of a nmng facie challenge by a petitioner?

24. Under a second approach, qualifying licensees would remain subject to existing
reporting requirements (i.e., empioyment profiles, EEO efforts and results would continue to
be Teported), but their recruitment-related recordkeeping obligations would be modified to
reflect their choice of two possible recruitment options. They would choose an option listed
on their renewal application by which their EEO performance would be evaluated in the
coming license term. They could pick optiou 1, option 2 or both. Option 1 would be to
continue to contact recruitment sources likely to refer qualified minority and female
applicants for every vacancy. Option 2 would be to commit to management-level, in-person
participation in a minimum mumber of recruiting events every year, ¢.g., at least four, such
as job fairs or on-campus interviewing at local schools. In this regard, we seek comment on
what level of participation should be deemed acceptable. Qualifying events would be geared
specifically to identifying qualified minority and female job applicants for current or
subsequent vacancies. Using this option, the station could develop a readily accessible file of

_resumes, immediately available when a vacancy presented itself. However, if a station
chooses this option, it must ensure that the r2sures on are current and are not merely
retained for an indefinite period of time and that records are kept on the job fairs (such as
.location, date, sponsoring organization and station representatives attending). These options ..
could also appear on Form 396-A to ena2ble the various applicants, discussed in n.35, supra,
to choose a recruitment strategy to employ after grant of their application. We seek
comment on these proposals and possible alterpatives.

PR

25. Broadcasters have also urged the Commission to consider an alternative way for
licensees to demonstrate compliance with ¢3¢ EED rule involving the use of an mlploymcat
benchmark. Under such an approach, for example, qualifying stations would remain Sub]ebt
to the EEO rule and to reporting requirements regarding their employment profile and other

educational institutions does the applicant intend to contact when job vacancies occur to
encourage the referral of qualified minorities and females.

% See, e.g., 47 C.F.R. § 73.3612.

7 See, e.g., 47 C.F.R. § 73.2080.
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EEO information called for as part of the renewal application but could elect not to file,
submit, or retain detailed job-by-job recruitment and hiring records if their employment
profile for overall and upper-level positions met certain benchmarks for most of the license
term. Commenters should address the nature of an appropriate benchmark. and whether
stations meeting this benchmark should be found in presumptive compliance with the EEO
Rule and. in the absence of unlawful discrimination, not subject to enforcement sanctions.
Licensees not electing this approach or otherwise not meeting the applicable benchmark
would still be required, as they are now, to show that their EEO efforts are adequate. See
paras. 8-10, supra. Although it could be argued that such an approach could act to de- :
emphasize the. effoqighase &g 9f our EEO program, it is also arguabjy e g
employment profile bears a féasonable relationship to the local workforce, it is appropnate to
presume that the licensee’s EEO efforts are adequate.

26. Commenters shouid specify what public benefits may result from this approach.
They should also address whether by adopting such a proposal, the Commission would be
encouraging increased employment of minorities and women, or encouraging licensees to
maintain a static minority and female employment profile. We note that under this approach
the station would remain savject to tie prohibition against unlawful discrimination without
regard to its employment profile, and request comment on whether this approach would
affect the Commission’s ability to evaluate the merits of a petition to deny. Finally,
commenters should address how many years of the license term the benchmark would have

to be met for the presumption to be available.

27. While considering thc Commission’s proposals or alternatives, we.ssek comment
on three additional issyes. First, ia the 1992 Cable Act, Congress prohibited the
Commission from revising, except for necessary "nonsubstantive technical or clerical
revisions, " either its EEO.regulations or forms (in effect on September 1, "1992)pertaining to
licensees and permittee ©of television stations. 1992 Cable Act, Section 22 (f), 47-U.S.C. §
334. Therefore, the above-cited proposals and any alternative proposals for specific
exemption proposed by the public which require the revision of EEO regulations an/or
forms for television stations would require statutory change. However, we note that
statutory change would net be required for the proposals if they only applied to ridio
stations.

28. Second, Sectica 3(a) of the Small Business Act, 15 U.S.C. § v3Mw), &3

. amended by Section 222 of the. Small Business Credit and Business Opportukity Enhancement
Act of 1992, Pub. L. No. 102-366, § 222(b)(1), 106 Stat. 999 (1992), as further amended by
the Small Business Administration Reauthorization and Amendments Act of 1994, Pub. L.
No. 103403, § 301, 108 Stat. 4187 (1994), provides that, unless specifically authorized by
statute, an agency may not prescribe its own small business size standard vnless: (a) there is
an opportunity for public notice and comment on the proposed size standard; (b} it is based
on the relevant criteria for manufacturing concerns (number of employees) and service
providers (gross receipts averaged over a penod of not less than three years) ‘ or other
appropriate factors"; and (c) the proposed size standard is approved by the Small Business
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Administration Administrator. If we adopt a qualifying standard that is based on the size of
the station’s staff, as discussed above, we do not intend to adopt the SBA's definition of a
small station because those size standards are based on an entity's gross receipts or net
worth. 13 C.F.R. Section 121.601 and Section 121.802.3® We do not presently require
submission of the financial information on which the definition is based. We believe that it
would be counter-productive to impose new reporting burdens as a means of alleviating EEO
burdens. We also believe that the SBA definition could be overly inclusive and would
dramatically reduce the number of stations subject to our EEO filing and recordkeeping
requirements. Therefore, we ask for comment on this aspect of our proposal.

,-(_,‘._ /w“.

2% Finaily, coanienters should indicate whether these proposals are dxsnnguxshable
from the policy set aside by.the court in Qffice of Communications of the Unjted Church of
Christ, v. FCC. In that case, the court found that a Commission decision to change the
employment threshold for required submission of detailed written EEO programs, from five
or more full-time employees on a station’s staff to 10 or more full-time employees on a
station’s staff, was arbitrary and capricious.” In so doing, the court found that the
Commission could not adopt such a change without a rational and explicit justification for its
change in pulicy, based on the well-established principle that an adniinistrative agency cannot
depart from its prior precedent and policy without a reasoned justification.” The court heid,
on the basis of the record presented in that proceeding, that the reasons offered by the FCC
for its change in policy, which included the more effective use of scarce resources; lack of
need to enforce the rule as to stations with few employees or formal personnel procedures,
excessive filing burden on small stations and continued coverage of most employees under
the new policy, did not meet this standard.

30. The JCC case would not foreclose our proposed change in EEO pohcy,

provided that we justify the change, basedonacompleterecord in the
adopting any such change We invite commenters to provide sufficient evidence, particularly

empirical dat4, -conceraing the alleged burden imposed by our exiscing regulations on the
types of stations described above, and any other data that would support these proposals,
such as changes in broadcasting or the marketplace since the original rules were adopted.

31. The Commission seeks to reduce the administrative burdens of all broadcasters,
not just broadcasters of small stations and other distinctly situated broadcasters, to the extent
possible without decreasing the effectiveness of our EEO prograua. In furtherance of that
goal, in the EEQ Notice of Inquiry, we asked what the Commission could do to encourage

3 Other SBA programs have different size standards based on revenue. See 13 C.F.R.
Section 121.802.

¥ 560 F.2d 529 (2nd Cir. 1977) (UCO).

0 Id. at 532.
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joint recruitment efforts by all broadcasters.' In response, broadcasters proposed that the
Commission give them more credit for using joint recruitment efforts, such as those
conducted under the auspices of a state broadcast association. Under this approach,
broadcasters suggested that we treat such joint efforts as equivalent to individual contacts
with minority and/or female sources for purposes of evaluating a broadcaster’s efforts to
recruit applicants if such efforts produce minority and/or female referrals.*? In our EEQ
Report, we stated that we would further investigate the extent and type of joint recruitment
efforts available and how the Commission could play a more positive role in encouraging
such activities.” The following proposal would decrease broadcasters’ administrative
G saseBnrdsne by giving them credit for joint recris :. @nis and reducing their recordkeeping = Z-Zai.
obligations. - T

32. We propose to give broadcasters credit for using the resources of a central
source, such as a state broadcast association, when recruiting, provided the following: that
the association has mechanisms in place for maintaining a file of current applications
received as a result of contacts with a broad range of recruitment sources; that recruitment
.efforts by that central source are tailored to the needs of the broadcaster who uses the service
by, for example, making additional recruitment contacts if sufficient applications for a
particular vacancy are not on file; and that broadcasters have access to the association’s
records of recruitment contacts and applicant flow. This last condition is an essential
element in reducing the resources a broadcaster must expend to maintain adequate EEO
records. As stated previously, although we do not have specific EEO recordkeeping
requirements in our EEO Rule, we have made clear in case precedent that stations are

. expected to keep records that allow them to identify the number, gender, and race or ethnic
origin of all applicants and interviewees. for each position as well as to identify the
recruitment sources contacted. Without such records, the Commission is unable to ascertain
whether a station is making efforts to recruit women and minorities as required by our Rule,
nor can the station meaningfully assess the effectiveness of its EEO program. However, if a
licensee used the resources of a central recruitment source as discussed supra, then the
licensee could provide evidence of its EEO reciuitment efforts, as well as its assessment of
its EEO efforts, by utilizing the records maintained by that central source.

33. We emphasize, however, that broadcasters participating in such efforts would not
be relieved of their recruitment and self-assessment requirements set forth in our EEO Rule.
r They would remain individually responsible for snsuring that they have an adequate pool of
*minorities and women for all vacancies. Thus, if the broadcast association or other
cooperative employment bank did not refer a diverse pool of applicants in any particular
=ase, broadcasters would be responsible for seeking out more productive sources unless all

4 EEO Notice of Inquiry, 9 FCC Red at 2050.
2 EEO Report, 9 FCC Red at 6306-6307.

4 Id. at 6315.
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viable sources had already been contacted by the association. If all such sources had been
contacted by the association, a broadcaster should be prepared to so demonstrate in case of
inquiry by the Commission and challenge by other parties. We invite comment on the
standard, if any, by which this assessment could be made. The type of recruitment credit
given will depend on the type of central source used. For example, whenever vacancies
occur at a station, if it uses a state broadcast association that always contacts a broad range
of recruitment sources, the station would receive credit for contacting all those sources.

34. We also propose to encourage broadcasters’ participation in other joint
recruitment efforts such as Wmm internship, and employment programis. Uy Fivisg-
them credit for participation in such programs. We note, for example, that the Foundation
for Minority Interests in Media, Inc., headquartered in New York City, New York,
administers a nationwide program, "Media Careers for Minorities," for aspiring
broadcasters. The program, which is funded largely by the broadcast and cable industries,
provides high school and college students paid jobs and college tuition. Another example,
suggested by Ralph Gabbard, President of Gray Communications Systems, Inc.,* would be
for the National Association of Broadcasters to create a similar program that would provide
job placement for minority communications students. A third example might be based on a
program such as that of the Kaitz Foundation, which funds internships for minorities in
cable. Ideally, by combining financial and personnel resources with other broadcasters or
entities with resources to identify qualified minority and female applicants, a broadcaster’s
administrative burdens in time and cost spent recruiting and keeping records will be
substantially reduced while the- effectiveness of its outreach will be increased. We seek
comment on this proposal and how best to award credit for participation in such efforts.

35. Finally, we seek comment on our test for granting a licensee’s request to have its
EEO record evaluated by reference to an alternative labor force. In certain circumstances,
we will agree to use an alternative labor force when analyzing a station’s EEO record if the
licensee can demonstrate that the use of such data is appropriate. Currently, such a request
will be granted if a broadcaster is able to demonstrate the following three circumstances: (1)
the distance of the station from the areas with significant minority population is great; (2)
commuting from those areas to the station is difficult (such difficulties may be based on
distance but may also be based on other factors such as lack of public transportation); and (3)
recrumnent effons dn'ecwd at the MSA minority labor force have been fruitless.

Cas oration, 9 FCC Rcd 2099, 2101 (1994). We note

that some havearguedthattheCommmonsclmentstandardforpermmgaltemanve labor

fomcdatalsmtappmpmtemevalumgcomphamewxmmeCommxssxonsEEORule As
a result, we seek comment as to the viability of this standard, the burden of proof that it

requires, particularly under prong three, and suggestions as to alternative standards. For

44 Letter from Ralph W. Gabbard, President, Gray Communications Systems, Inc., to
Mr. Reed Hundt, Chairman, Federal Communications Commission, dated December 28,
1995.
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example, under prong one, should we permit a station to demonstrate that its signal contour
(as defined in our rules for the type of station) does not cover a significant population area
within its MSA, as an alternative to distance? If so, what contour should be used when
evaluating this alternative? For example, for television, should it be the principal city grade,
grade A, or grade B contour? For FM radio stations, should it be the principal community
contour or the protected service contour? For AM radio stations, should it be based on its
signal coverage during the day or during the night, which are often radically different? In
addition, should prong two be revised to read "commuting from those areas to the station is
unlikely because of transportation difficulties or because the station’s past recruitment efforts

show that prespgegtve employees are unwilling to commute from those angas??

36. We seek comment on the effective date of the proposals cited in Section III(A)
of this Notice, and consider whether their effective date should be related to broadcast
stations’ renewal cycles, the publication date of the Report and Order adopting them, or

some alternative criteria.

B. EEO Forfeinure Guideli

37. With this Notice, we invite comment on our proposed EEO forfeiture guidelines
for broadcast stations and whether we should incorporate these guidelines into our rules, as a
note to Section 1.80, and on the effective date of any new guidelines adopted.*

1. The Proposal

38. The proposed EEO forfeiture guidelines on which we invite comment are

" fashioned after those adopwd in the EEQ Policy Statement. We continue to believe that the
EEQJ&L;W vided valuable guidance as to when the imposition of remedies and
sanctions was te and the amount of forfeiture that should be imposed, without
binding the Commission or its staff to a rigid set of rules that were required to be applied
even where the result was unwarranted under the circumstances. However, in light of the
court’s decision in USTA, we have decided to ask for comment on this proposal. In our
view, adoption of these guidelines will provide broadcasters with a greater degree of
predictability and certainty with respect to the sanctions that we envision imposing for
violations of our EEO requirements. In addition, we anticipate that use of the guidelines will
facilitate our vesolution of EEO cases. We solicit comment o this proposal. We also
mcogmzematadopuonofanyofmepropoalsdmn‘bedmcmnqumacomspondmg
adjustment to the forfeiture guidelines. We invite comment on the nature of any such

adjustments.

39. Our proposed amendment to Section 1.80 of the Commission’s Rules, attached in
Appendix A, contains non-binding guidelines for assessing forfeitures for violations of the

547 C.F.R. § 1.80. The proposed guidelines are attached hereto as Appendix A.
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Commission’s broadcast EEO Rule. These guidelines establish the base forfeiture amount

for violation of the broadcast EEO Rule as $12,500 and indicate that "[f]ailure to recruit for
at least 66% of all vacancies for the period under review so as to attract an adequate pool of
minority and female applicants" may lead to the imposition of a $12,500 forfeiture as well as
reporting conditions. The proposed guidelines also indicate that an upward adjustment in the -
forfeiture amount may be warranted in the following enumerated circumstances:

(1) when a licensee has failed "to recruit for at least 33% of all vacancies
~ reported for the period under review so as to attract an adequate pool of
. minority and female applicants " ("Failure © Recruit");

(2) when a licensee has a "large or substantial number of hiring opportunities
that did not transiate into an adequate pool of minority and female applicants”
("Many Hires");

(3) when a "[l]arge pool of minorities in the relevant labor force did not
transiate into an adequate pool of minority applicants” ("Large Minority Labor
Force");

(4) when the station had a prior EEO violation that resulted in a previous
sanction or remedy* (if the previous sanction included a short-term renewal,
the renewal will be designated for hearing and a possible forfeiture of
$250,000 may be imposed); or

(5) when the licensee has committed EEO violations with respect to both
minorities and women ("Dual EEO Violation").

: 40. Under the prqpowd guxdehw, a short-term renewal would be imposed under the
following circumstances. First, a short-term renewal would be warranted where there has
been a Failure to Recruit if the percentage of vacancies for which the station has failed to
recruit, as described in Section I(A) of Appendix A, falls below 33% for the period being
reviewed and additional factors, such as the use and productivity of recruiting sources, the
use and productivity of minority-specific sources and evidence of self-assessment, are absent
or particularly inadequate.*’ Second, a short-term renewal would be imposed if we find that
a combination of two or more of the following circumstances exist: a Failure to. Recruit,
Many Hires, and Large Minority Labor Force. Third, a short-term renewal would be
imposed where the station committed EEO violations that resulted in the Commission’s

A reminder, admonishment or caution given to the licensee by the Commission
regarding a certain aspect or aspects of the licensee’s EEO program in the previous license
term would not be considered a prior EEO violation for purposes of these guidelines.

“7 As noted above, a Failure to Recruit, not accompanied by aggravating factors, is by
itself grounds for an upward adjustment in the forfeiture imposed.
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imposition of reporting conditions and forfeiture in the most recent prior license term.
Fourth, a short-term renewal would be imposed for a Dual EEO Violation. We seek
comment on these proposais, as well as whether a substantially higher forfeiture amount than
set forth in the proposed guidelines, in lieu of a short-term renewal plus forfeiture, would
provide a similar incentive to comply with the Commission’s EEO Rule. We also seek
comment on the level of increased forfeiture that would be necessary to maintain adequate

incentive.

41. The proposed guidelines also include the factors that may result in a downward
adjustment of the forfeiture amount and, under certain circumstances, may result in . - -
presumptive non-issuance of a short-term renewal. These factors include:

(1) where there are few hiring opportunities, defined as five or fewer hiring
opportunities during the period under review; or ten or fewer hiring

‘= opportunities, where the average full-time staff during the period under review
exceeds 50 employees;

(2) where minorities constitute less than 6% of the relevant labor force;*®
(3) where the licensee has demonstrated an inability to pay; or

(4) where the station is a stand-alone* station located in an Arbitron or
Nielsen ranked market of 200 or above. )

42. Definitions. In addition, we specifically invite comment on our definitions and
clarifications of terms used in the proposed EEO forfeiture guidelines.®® As noted above,
under our proposed guidelines, a $12,500 forfeiture (accompanied by reporting conditions)
may be imposed for "fgilure to recruit for at least 66% of all vacancies during the perjod
under review so as to attract an adequate pool of minority and female applicants.” (emphasis
added). We also stated that "[e]vidence of this violation will include (1) inadequate

recordkeeping and/or (2) inadequate seif-assessment...” (emphasis added). We seek
comment on the following definitions or clarifications of the underscored terms as they would

“ We note that, depending on the qualifying factor or factors and relief adopted,
. discussed supra, this downward adjustment might need to be modified.

“ For purposes of these guidelines, the Commission defines stand-alone station as a

station that is not part of an AM/FM combination and whose licensee owns no other stations
in the same market. :

% In comments to the Commission’s EEQ Notice of Inguiry, as well as in Petitions for
Reconsideration and/or Requests for Clarification of the EEQ Policy Statement, broadcasters
suggested to us that we provide clarification of certain terms used in the EEO Policy

Statement.
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1034



be applied in the proposed guidelines if adopted.

43. The phrase, "to recruit ... so as to attract,” female and minority applicants
involves a combination of actions set forth in our EEO Rule. These actions include:
contacting minority organizations, organizations for women and other likely sources of
minority and female job applicants whenever job vacancies are avaijlable; and evaluating
employment profile and job turnover against the availability of minorities and females in a
station’s recruitment area.” We would also consider whether the station revised its list of
recruitment sources if existing sources proved unproductive. What constitutes an "adequate
pool" will vary from_station+e station, depending on factors such as the applicable labor
force, staff size, number of hiring opportunities, applicant and interview pool assessment,
self-assessment, and employment profiles. We emphasize that an adequate pool is a diverse
pool and the adequacy of a pool will be based in part on how well the station’s applicant
pools reflect the availability of females and minorities in the relevant labor force.

44. Historically, we have permitted stations to choose how to define an "applicant, "
provided the station consistently empioyed the same definition. We request comment on
whether we should adopt a uniform definition of applicant, such as an individual who applies
and meets the stated minimum qualifications for a position. We propose that "vacancies”
refer only to full-time positions™ and be evaluated both for overall and upper-level positions.
However, we seek comment on whether part-time vacancies should also be considered and, if
so, what weight should they be given.. The "period under review" is usually the last three
years of the license term or however long the present licensee has owned the station,

whichever is less.

. - 45. Although we do not have specific EEO recordkeeping requirements in our EEO
Rule, we have made clear in case precedent that stations are expected to keep records that
allow them to identify the number, gender, and race or national origin of all applicants and
interviewees for each position as well as to identify the recruitment sources contacted.
Without such records, the Commission is unable to ascertain whether a station is making
efforts to recruit women and minorities as required by our Rule. Under the proposed
forfeiture guidelines, a station’s recordkeeping would be considered inadequate if it did not
contain complete applicant flow and recruitment records of its full-time vacancies. While
recordkeeping and self-assessment are distinct concepts, recordkeeping is an important
component of self-assessment. If a station does not keep adequate records, it cannot
meaningfully assess the effectiveness of its EEO program. "Inadequate seif-assessment”

5! See 47 C.F.R. § 73.2080.

52 As the Commission stated in the EEQ Notice of Inguiry, "[t}he Commission’s primary
enforcement policies focus on minorities and women employed on a full-time basis.” Id. at
2050. Therefore, for purposes of the proposed guidelines, vacancies refer to full-time
positions only. We define a full-time employee as any employee that works 30 or more

hours a week.
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under the proposed guidelines is determined on a case-by-case basis, taking into
consideration such factors as the number of hiring opportunities at a station, the completeness
of its applicant flow and recruitment records, its frequency of contact for specific vacancies
with recruitment sources likely to refer qualified minority and female applicants, and whether
the station revised or failed to revise its recruitment source list if sources proved
unproductive. As stated previously, the Commission normally requests recruitment and
hiring information for the last three years of the license term.

2. Commission Discretion in Applying Proposed Guidelines

46. We wish to make clear that, under our proposal, we would retain the discretion
to determine whether application of the proposed guidelines would be appropriate in
particular cases. We continue to believe that every decision regarding imposition of a
forfeiture must ultimately be based on the particular circumstances of the case at issue,
taking into account the statutory factors, including: "the nature, circumstances, extent, and -
gravity of the violation and, with respect to the violator, the degree of culpability, any
history of prior offenses, ability to pay, and such other matters as justice may require. ">
Thus, the Commission would retain discretion to depart from the guidelines when
appropriate. Moreover, it is not our intent that the guidelines be read to require that a
forfeiture be issued in any particular case. The Commission would retain discretion not to
issue a forfeiture in particular circumstances or to reduce or increase a forfeimre.

3. Interim Policy and Effective Date .

47. During the pendency of this rule making, until the effective date of any rules
adopted herein, we will continue to make forfeiture decisions by relying on case precedent,
as was our practice prior to adoption of our EEQ Policy Statement and as has been our
practice since issuance of .the USTA decision. We intend to start applying whatever
guidelines are ultimately adopted in this rule making to EEO forfeiture proceedings initiated
after the effective date of the guidelines. An EEO forfeiture proceeding is "initiated” by the
release of an order imposing a Notice of Apparent Liability for forfeiture on a licensee for
violation of our EEO Rule. In our view, the proposed forfeiture guidelines would not
impose a new standard of conduct, a concern expressed by some broadcasters. The present
EEO Rule requires licensees and permittees to recruit so as to attract minorities and women
for every vacancy.* The guidelines simply set forth what level of noncompliance may lead
to a forfeiture and/or other sanctions and remedies and the amount of forfeiture that may be
imposed. We are evaluating broadcasters’ conduct under standards that have long been in

place.

48. In response to USTA, the Commission received Petitions For Declaratory Ruling

¥ 47 U.S.C. § 503(b)(2)(D).

% 47 C.F.R. § 73.2080(c)(2).
22
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and similar pleadings requesting that the Commission withdraw the EEO Policy Statement
and vacate all Commission decisions imposing forfeitures based on the EEO Policy
Statement. As stated previously, we hereby vacate the EEQ Policy Statement. Vacating the

EEO Policy Statement will cause the Commission to reconsider any decisions that were
decided in reliance on the EEO Policy Statement, see, e.g., Applications of Eagle Radio,

Inc., 9 FCC Rcd 836 (1994), and are still before the Commission due to, for example,

pending Petitions for Reconsideration and/or Requests for Mitigation of Forfeiture filed by

the licensee. However, the Commission will revisit these decisions only in order to reassess

the forfeiture amounts and reconsider short-term renewals imposed, and we will do so by

relying on case precedent, not on any new guidelines that may be adopted. Vacating the- -
EEO Policy Statement does not aiter the Commission’s prior findings of EEO violations.
Therefore, we find that vacating our previous decisions based on the EEQ Pojicy Statement

is not warranted. We therefore grant the above-cited requests in part by vacating the EEO

Policy Statement and deny them in part by declining to vacate the decisions, as to the

findings of EEO violations, that were decided in reliance on the EEO Policy Statement.

IV. CONCLUSION

49. In this Notice, we wish to consider whether there may be ways to minimize any
undue paperwork burdens on broadcasters without reducing the effectiveness of our EEO
Rule and policies, and request comment on the specific proposals presented in this Notice to
accomplish this goal. We also weicome any aiternative proposals that might achieve the
same purpose. In addition, we vacate the Commission’s EEQ Policy Statement and propose
to adopt, as a note to Section 1.80 of the Commission’s Rules, guidelines for assessing
forfeitures imposed for violations of the broadcast EEO Rule. In our view, adoption of these
guidelines will provide broadcasters with a greater degree of predictability and certainty with
respect to the sanctions which we envision imposing for violations of our EEO requirements.
In addition, we anticipate that use of the guidelines will facilitate our resolution of EEO ,

cases. We solicit comment on this proposal.

V. ADMINISTRATIVE MATTERS

A. Regulatory Flexibility Azalysi

. 50. As required by Section 603 of the Regulatory Flexibility Act, the FCC has
prepared an jnitial regulatory flexibility analysis IRFA) of the expected impact of these
proposed policies and rules on small entities. The IRFA is set forth in Appendix B. Written
public comments are requested on the IRFA. These comments must be filed in accordance
with the same filing deadlines as comments on the rest of the Notice, but they must have a
separate and distinct heading designating them as responses to the regulatory flexibility
analysis. The Secretary shall cause a copy of this Notice, including the initial regulatory
flexibility analysis, to be sent to the Chief Counsei for Advocacy of the Small Business
Administration in accordance with Section 603(a) of the Regulatory Flexibility Act. Pub. L.
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